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CONFIDENTIALITY AGREEMENT

This Confidentiality Agreement (“Agreement”) is entered by and between _______________, and _______________ (individually, a “Party,” and collectively, the “Parties”), to be effective on [__________, 2009] (the “Effective Date”).


WHEREAS, the Parties wish to _____________________;

WHEREAS, the Parties understand and agree that, in order to facilitate the _____________________, each Party will require access to certain confidential and/or proprietary information of the other Party; and


WHEREAS, the Parties recognize the need to protect the confidential and/or proprietary information that has been and/or is being developed by each Party.


NOW, THEREFORE, in consideration of the mutual covenants set forth herein, the Parties agree as follows:

1. Confidential Information.

(a) For purposes of this Agreement, the term “Confidential Information” shall mean any and all information disclosed by a Party that is confidential and proprietary to the disclosing Party, whether written (memoranda, notes, reports, business plans, financial statements, and projections), oral, or contained on audio tapes, video tapes, computer diskettes or other electronic media, whether obtained before or after the Effective Date, relating to the business, operation, and/or financial condition of a Party furnished by such Party’s members, directors, officers, employees, advisors, attorneys, accountants, agents, and/or independent contractors (collectively, the “Representatives”) to the other Party’s Representatives, and which, by appropriate marking, is identified as confidential at the time of disclosure or which is confirmed by the disclosing Party in writing within a reasonable time after disclosure as being confidential. The terms, conditions, or other facts with respect to any collaboration arrangement between the Parties shall be considered “Confidential Information.”

(b) The term “Confidential Information” shall not include information which:  (i) is not appropriately identified by the disclosing Party as confidential at disclosure or a reasonable time after disclosure; (ii) is or becomes publicly available without breach of this Agreement by the other Party or their Representatives; (iii) is or becomes lawfully publicly available to a Party on a non-confidential basis from a third-party (other than its Representatives) which, to the best of such Party’s knowledge after due inquiry, is not prohibited from disclosing such information; and/or (iv) is known to a Party prior to the Effective Date, so long as such information was not received from the other Party, and the Party having obtained knowledge of the information is not prohibited from disclosing it by a legal, contractual, or fiduciary obligation.

2. Prohibition and Limitation on Disclosure.

(a) Each Party acknowledges that the Confidential Information furnished by the other Party during the course of the negotiations and due diligence contemplated hereunder is a valuable, special, and unique asset of the furnishing Party. Accordingly, each Party agrees that, except as specifically provided herein, it will not disclose to any person, institution, entity, company, or any other third party, directly or indirectly, any Confidential Information, without the prior written consent of the Party furnishing such Confidential Information.

(b) Each Party agrees that it will use best efforts to keep confidential the Confidential Information received from the other Party.  Each Party agrees to maintain reasonable procedures to prevent loss of any Confidential Information and in the event of any loss, shall notify the Party owning the information.  Further, each Party agrees that Confidential Information shall be disclosed to each Party’s respective Representatives only: (i) on a need-to-know basis; and (ii) for the purpose of the negotiations and due diligence review contemplated by this Agreement.

(c) This Agreement shall be construed and performed in accordance with Federal and State law, including Federal antitrust law. In the event that there is change in Federal or State statutes, regulations, rules or interpretations thereof, that renders any of the terms, or implementation of the terms, of this Agreement unlawful, the Parties agree to undertake best efforts to renegotiate the affected terms and/or modify the method of implementation of such terms as necessary to achieve legal compliance.

3. Use of Confidential Information.

(a) Each Party agrees that the Confidential Information furnished to or gained by it during the course of the negotiations and due diligence contemplated hereunder shall be used solely for the purpose of determining whether such Party wishes to enter into a business relationship with the other Parties.

(b) Each Party agrees not to use the Confidential Information of the other Party for its own benefit or for the benefit of any third party.
4. Permissibility of Disclosure. 

 Except as required by law, the Parties will not disclose to any unauthorized person the Confidential Information , unless such disclosure is agreed to in writing by the Party whose Confidential Information may be disclosed.  Nothing in this Agreement shall prohibit a Party from making any disclosure of Confidential Information that, in the good faith opinion of the attorneys for such Party making the disclosure, is required by law. If disclosure of the Confidential Information is required by law, the Party making the disclosure shall promptly notify the other Party which furnished such Confidential Information, and shall exercise reasonable efforts to obtain, and to permit the Party that furnished such Confidential Information to obtain a court order or other reliable assurance that confidential treatment shall be accorded to the disclosed Confidential Information.

5. Representations of the Parties.

(a) Each Party warrants that, to its knowledge as of the Effective Date and at the time of any subsequent disclosure, it is permitted to disclose to the other Party its respective Confidential Information and that such disclosure does not, and will not, violate the rights of any third party.

(b) Each Party warrants that its Representatives shall act in accordance with the terms and conditions of this Agreement and agrees that it shall be responsible for the acts of its Representatives.

6.
Return of Confidential Information.


(a)
Each Party shall retain title and all rights to the Confidential Information which it has disclosed to the other Party. Upon request, each Party agrees to return promptly to the other Party, within ten (10) days after receipt of a written request or notice, all Confidential Information and any other materials that embody Confidential Information furnished by the requesting or notifying Party in any physical form whatsoever (including, but not limited to, writings, audio tapes, video tapes, and computer diskettes).


(b)
Each Party agrees that it will not retain any copies, extracts or other reproductions, in whole or in part, of such returned Confidential Information. Further, any oral information shall continue to be subject to the terms of this Agreement.

7.
Communication and Notices.  


The Parties agree that all communications of any kind, including, but not limited to, requests for additional information, facility tours, or management meetings, and discussions or questions regarding procedures with respect to the proposed affiliation shall be submitted or directed as follows:

For __________:

For _______________:
 
Any and all notices required or desired to be given in connection with this Agreement shall be in writing and sent by registered or certified mail, postage prepaid, return receipt requested, electronic mail (“E-mail”) and/or facsimile, to the aforementioned individuals.
8.
Remedies for Violation.


(a)
The Parties acknowledge that the remedies set forth in this paragraph are reasonable and necessary to protect the legitimate interests of the Parties. The Parties agree that the disclosure of Confidential Information, without the express written consent of the Party which furnished such Confidential Information, will cause the other Party irreparable harm. Each Party shall have the right to enjoin the other Party from any disclosure or threatened disclosure of Confidential Information in violation of this Agreement.


(b)
The right to injunctive relief shall be in addition to other rights and/or legal remedies which a Party may have against the other Party upon actual or threatened violation of this Agreement.


(c)
Each Party shall be responsible for any breach of this Agreement by any of its Representatives.

9.
Term and Termination.

(a)
This Agreement shall become effective on the Effective Date and shall remain in full force and effect until it is (i) terminated by either Party by giving written notice to the other Party or (ii) superseded by a binding affiliation or other definitive agreement between the Parties, unless such agreement expressly provides for the extension of this Agreement for the duration of the term of such agreement.

(b)       Each Party agrees that sections 2, 3, 4, 6, 8 and this section 9 of this Agreement shall survive termination of this Agreement, regardless of the cause of such termination.
10.
Modification; Waiver.  

This Agreement may be modified or waived only by a separate writing signed by the Parties expressly so modifying or waiving, and then only to the extent of such modification or waiver. The waiver by a Party to a breach of any of the provisions of this Agreement shall not operate, nor be construed, as a waiver of any other or subsequent breach.
11.
Assignment.  


Neither Party may assign this Agreement without the prior written consent of the other Party. No assignment of this Agreement shall release a Party from its obligations hereunder.
12.
Governing Law.  


This Agreement shall be construed and enforced in accordance with the laws of the State of ____________ and all applicable Federal laws and regulations.

13.
Severabilitv.  


The provisions of this Agreement shall be deemed severable. If any provision of this Agreement shall be deemed invalid, illegal or unenforceable in any respect, such determination shall affect only the specific provision and shall not affect the remaining terms of this Agreement which shall remain in full force and effect and binding upon the parties hereto.

14.
Headings.  


The headings used in this Agreement are for convenience only and do not constitute a part of this Agreement.

15.
Entire Agreement.  


This Agreement reflects and embodies the entire understanding of the Parties with respect to the subject matter hereof, and supersedes all prior negotiations and documentation relating thereto, whether oral or written.
16.
Multiple Counterparts. 


This Agreement may be executed in multiple counterparts, each of which shall be an original, but all of which shall constitute but one document.


IN WITNESS WHEREOF, the Parties have executed this Agreement, effective as of the Effective Date.

_____________________
___________________________
By:     _________________________

By:    __________________________

Print:  _________________________

Print:  _________________________

Title:  _________________________

Title:  _________________________

Date:  _________________________

Date:   _________________________


